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estate. It is said: "So an estate to A and her heirs, till her mar- 
riage, will give a determinable fee. A limitation of this sort differs 
from a gift to a woman during widowhood."^' If this is true, and 
if the word "heirs" is no longer necessary to create a fee, it is 
difficult to see why the niece did not take a fee. It is submitted 
that on this phase of the case the decision is doubtful. 

Since the will is silent as to the disposition of the remainder 
in the event of the death of the niece, being unmarried, the ques- 
tion arose as to whether the testator died intestate as to this re- 
mainder. The court decided that the testator did not die intestate, 
but that the remainder vested in Turner Asby Maddox, the one 
the testator intended to be the ultimate object of his bounty. In 
this the court followed the settled rule of construction, that the 
courts will not favor intestacy, particularly in cases such as the one 
under discussion.^* 

C. McA. S. 



Legal Ethics — The following questions were recently an- 
swered by the New York County Lawyers' Association's Committee 
on Professional Ethics : 

Question : 

In an action, which, among other things, involved the validity of a real 
property corporation mortgage, in which plaintiff had an interest, a motion 
for a receiver of the property was made by plaintiff, and in opposition the 
attorney and President of the corporation submitted his affidavit, wherein 
he stated that he, in behalf of the Company, had offered to pay plaintiff the 
interest due him on his share of the mortgage, if plaintiff would sign a suit- 
able paper protecting the Company against any loss attending such payment, 
and that such offer was still open to plaintiff. 

Subsequently plaintiff asked said attorney and President to keep his 
promise and pay the interest, proferring to sign any such reasonable paper as 
he might exact. Whereupon said attorney and President declined to pay such 
interest until he could determine whether or not the Company had some 
counter-claim against plaintiff which could be set up against the interest, 
and asserted that if he determined there was such counter-claim, then such 
interest would not be paid. 

Was not such refusal to fulfill such offer and promise, improper and 
unprofessional ? 

Does not such offer and refusal amount to a deception of the Court? 

" I Preston's Estates, 481. 

"Metcalf V. Farraingham Parish, 128 Mass. 370 (1880); Chappel v. 
Avery, 6 Conn. 31 (1826) ; Manderson v. Lukens, 23 Pa. 31 (1854) ; Lucks- 
ford V. Cheeke, 3 Lev. 125 (Eng. 1684); Eton v. Hewitt, 2 Dr. & Sm. 184 
(Eng. 1863) ; Brown v. Hammond, Johns. V. C. Rep. 210 (Eng. 1858) ; 
Underbill v. Roden, 2 Ch. D. 494 (Eng. 1876) ; Aulick v. Wallace, 75 Ky. 
531 (1877) ; Person v. Dodge, 23 Pick. 287 (Mass. 1839) ; Clark v. Tennison, 
33 Md. 85 (1870). 
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Answer : 

The Committee does not consider that it is unprofessional to withdraw 
an unaccepted offer, nor does it consider that its withdrawal, as stated, was 
a deception. 



Question : 

About twenty years ago A was convicted of a felony. After serving 
about eight years of his sentence, he was pardoned and restored to full 
civil rights. Immediately after his pardon he set up in business and has 
continued in that business at the same address for about ten years. He 
is peaceful, respectable and well thought of. Recently he was compelled 
to bring two suits against B, both involving questions of fact. B's counsel 
knew of A's conviction, his pardon, his restoration to full civil rights and 
his subsequent clean private and successful business life. Yet on the 
occasion of each trial (one before a jury,) B's counsel interrogated A con- 
cerning his conviction of a crime, the sentence imposed, the time served, 
the charge and even made certain details of or consequences of the crime 
a part of his questions. Do you consider this conduct and these questions 
of B's counsel proper and ethical? 

Answer : 

The Committee considers that wanton, unnecessary or unreasonable in- 
quiry or comment respecting the discreditable past history of a witness or 
party, is unethical and improper professionel conduct; it cannot, however, 
assume to say that such inquiry or comment, whether admissible or not under 
the law of evidence, was, in the case suggested, wanton, unnecessary or 
unreasonable. 



Question : 

An action is started in a County Court of this State to recover damages 
resulting from personal injuries sustained by the alleged negligence of de- 
fendant, the plaintiff being represented by Attorney A. While this action is 
still pending, the plaintiff, through another Attorney B, commences an action 
in a Municipal Court of the City of New York for the same cause of 
action. It does not appear that Attorney B has been informed by his client 
(the plaintiff) of the other action pending in the County Court, but the 
defendant interposes a demurrer to the action in the Municipal Court on 
the ground that there is another action pending. This demurrer is opposed 
by Attorney B and is overruled on the ground that the defense of another 
action pending can only be raised by answer. Attorney B collects ten dol- 
lars costs allowed by the Municipal Court on the overruling of the demurrer, 
and the defendant subsequently serves a verified answer raising the point 
of the action pending in the County Court, and the case is set for trial. 
On the trial day neither the plaintiff nor Attorney B appear in the Muni- 
cipal Court and the case is dismissed on defendant's motion. 

1. Do the above facts indicate improper conduct on the part of At- 
torney B? 

2. Should Attorney B ascertain from the plaintiff the fact that another 
action for the same cause was then pending? If he did not so ascer- 
tain, was he negligent in not doing so? 
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Answer : 

In the opinion of the Committee, the question discloses no impropriety 
upon the part of Attorney B, and no fact upon which negligence can be 
imputed to him, is stated. It would have been proper professional courtesy 
to notify his adversary of his intention to default, and to consent to dis- 
continue, with his client's assent; but his failure to do so was not profes- 
sional misconduct. 



